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Using
Drug
Detection
Dogs

An Update

By JAYME S. WALKER, J.D.

aw enforcement officers use
L dogs to find people, clear

buildings, sniff out bombs
and to locate evidence or contra-
band. The use of dogs by officers
implicates the Fourth Amendment.
The Fourth Amendment preserves
the “right of the people to be secure
in their persons, houses, papers, and
effects, against unreasonable
searches and seizures.”! This article
addresses when courts consider an
officer’s use of a dog to sniff the
exterior of an item, a location, or a
person for contraband to be a search
under the Fourth Amendment.? This
article does not address the use of
dogs in border contexts.

SUPREME COURT
GUIDANCE

In 1983, the U.S. Supreme
Court decided United States v.
Place,’ a case involving the expo-
sure of a temporarily detained piece
of luggage to a dog trained to detect
narcotics. In Place, agents seized
Place’s bag and, 90 minutes later,
submitted it to a dog sniff. The
Court found the initial seizure of
Place’s luggage legitimate based on
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a reasonable suspicion that it
contained contraband. However,
the Court proceeded to find that the
length of the detention of the bag,
standing alone, constituted a Fourth
Amendment violation in the
absence of probable cause. After
stating that a person has a privacy
interest protected by the Fourth
Amendment in the contents of lug-
gage, the Court specifically noted
that:

A “canine sniff” by a well-
trained narcotics detection
dog, however, does not require
opening the luggage. It does
not expose noncontraband
items that otherwise would
remain hidden from public
view, as does, for example, an
officer’s rummaging through
the contents of the luggage.
Thus, the manner in which
information is obtained
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through this investigative

technique is much less intru-

sive than a typical search.

Moreover, the sniff discloses

only the presence or absence

of narcotics, a contraband
item. Thus, despite the fact
that the sniff tells the authori-
ties something about the
contents of the luggage,

the information obtained is

limited. This limited disclosure

also ensures that the owner of
the property is not subjected

to the embarrassment and

inconvenience entailed in less

discriminate and more intru-

sive investigative methods.*
The Court concluded that the expo-
sure of the luggage to a canine sniff
in the Place case did not constitute a
search.

In 1984, the U.S. Supreme
Court decided United States v.
Jacobsen,® a case involving a DEA
agent who opened a damaged pack-
age containing four plastic bags of
white powder concealed in a tube

(11

...the exposure of
the luggage to a
canine sniff in the
Place case did not
constitute a
search.

J)

initially opened by employees of an
overnight delivery company. The
agent removed a trace amount of the
powder from one of the bags, con-
ducted a field test, and determined
the substance to be cocaine. The
Court concluded that “[a] chemical
test that merely discloses whether
or not a particular substance is co-
caine does not compromise any le-
gitimate interest in privacy.” The
Court also stated that: “[h]ere, as in
Place, the likelihood that official
conduct of the kind disclosed by the
record will actually compromise
any legitimate interest in privacy
seems much too remote to charac-
terize the testing as a search subject
to the Fourth Amendment.”” And
most recently, in City of Indianapo-
lis v. Edmond,* the Court stated
that: “Just as in Place, an exterior
sniff of an automobile does not
require entry into the car and is not
designed to disclose any informa-
tion other than the presence or
absence of narcotics. Like the
dog sniff in Place, a sniff by a dog

that simply walks around a car is
‘much less intrusive than a typical
search.”

DOG SNIFFS OF INANIMATE
ITEMS OR LOCATIONS

The Court’s decision in Place
only determined that a dog sniff of
lawfully detained luggage in a pub-
lic place does not constitute a
search. The recent decision by the
Court in Edmond appears to extend
this principle to the dog sniff of the
exterior of a vehicle to which police
have legitimate access. Lower
courts have been left to decide
whether a dog sniff in other con-
texts constitutes a search.'® In cases
not involving dog sniffs of luggage
in a public place, some courts will
consider the specific level of pri-
vacy that a person expects in a par-
ticular item or location.

Luggage

Assuming that a piece of lug-
gage has been lawfully detained,
typically via obtaining consent
from the owner or the development
of a reasonable suspicion that it
contains contraband, the use of a
dog to sniff such luggage is not con-
sidered a search.'" Court decisions
holding that the use of a dog in this
situation is not a search rely on the
Supreme Court’s decision in Place.

Additionally, if the luggage has
been entrusted to the care of a third-
party common carrier, the use of a
dog to sniff such bags without a
warrant has been upheld."? For ex-
ample, in United States v. Garcia,"”
the U.S. Court of Appeals for the
Tenth Circuit held that using a dog
to snift luggage on a train baggage
car did not constitute a search.
Officers in that case obtained
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permission from the train attendant
to enter the baggage car with a certi-
fied drug detection dog. The defen-
dant argued that the baggage car
was a semiprivate area and that the
sniff violated the Fourth Amend-
ment. The court rejected the
defendant’s argument, noting that
there was an expectation of privacy
in the bag itself but not in the air
surrounding the bag.

Packages

Law enforcement officers have
used dogs to sniff packages sent
through the mails via package ser-
vices and with common carriers.
The majority of the cases involve
packages temporarily detained on
the basis of reasonable suspicion
that they contain contraband.' For
example, in United States v.
Lyons,’ an airline employee no-
ticed that a suspicious lightweight,
crunchy envelope had been sent
from New York to Minneapolis via
airport-to-airport guaranteed arrival
delivery service. The employee ob-
served that the sender had paid the
transportation charges in cash and
that the airbill did not list the con-
tents of the package. Officers re-
sponding to the employee’s call rec-
ognized the name of the sender as a
person involved in an earlier co-
caine investigation, and found that
the driver’s license number given
on the package belonged to another
individual who also was involved in
a prior drug investigation. The po-
lice brought a drug dog to a room
containing the suspicious package
in addition to 15 to 20 other pack-
ages. The dog tore open the suspi-
cious package in the process of
alerting to the presence of narcotics

and cocaine spilled out onto the
floor. The U.S. Court of Appeals for
the Eighth Circuit held that neither
the initial dog sniff of the package,
nor the tearing open of the package
by the dog constituted a search.

Warehouses or Garages

Most courts addressing cases
involving a dog sniff of the exterior
of a warchouse or garage from a
public location have found that it is
not a search.'® For example, in
United States v. Vasquez," the U.S.
Court of Appeals for the Seventh
Circuit held that a dog sniff of a

...a person’s
reasonable expectation
of privacy varies
according to
the context of the
area searched....

))

garage from a public alleyway did
not constitute a search. In Vasquez,
officers in a gang crimes unit began
surveilling the defendant. The of-
ficers observed the defendant re-
peatedly go to a garage and engage
in suspicious behavior. The officers
saw the defendant open the locks on
the garage door, open the door only
high enough so he could crouch
down and enter, and then quickly
shut the door. While the defendant
entered the garage empty-handed,
he emerged a few minutes later
holding a partially filled garbage
bag. He then drove to a house where

he entered with the bag, stayed for
10 minutes, and then left empty-
handed. After a brief stop at a pay
phone, the defendant returned to the
garage and repeated the same steps
two more times before the end of
the day. The surveilling officers ob-
served the same sequence of events
on May 19, 20, and 23. On May 24,
a confidential source informed the
officers that the garage contained a
large amount of cocaine. The offi-
cers took a drug dog to the public
alleyway abutting the garage. The
dog alerted to the presence of a con-
trolled substance in the garage,
whereupon the officers applied for
and obtained a search warrant.
Upon execution of the warrant the
officers found cocaine. The defen-
dant in the case argued that the dog
sniff of the garage constituted an
unauthorized search. Relying on
Place and Jacobsen, the Vasquez
court stated that they had held con-
sistently that “a canine sniff test that
is used to detect the presence of
contraband is not a fourth amend-
ment search.”'

Cars

The United States is an ex-
tremely mobile society and the
work of law enforcement officers
frequently involves cars. Many
courts have concluded that the issue
of whether the use of a dog to sniff
the exterior of a car constitutes a
search depends on whether the po-
lice have legitimate custody of the
vehicle!” or where it is physically
located at the time of the sniff.’ In
City of Indianapolis v. Edmond
police set up checkpoints to inter-
dict illegal drugs. During the course
of the 5 minute or less stop, officers
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walked drug dogs around each
stopped car. While the U.S. Su-
preme Court found the checkpoints
violated the Constitution and that
the stopping of the cars constituted
a seizure, “[t]he fact that officers
walk a narcotics-detection dog
around the exterior of each car at
the Indianapolis checkpoints does
not transform the seizure into a
search.””

In United States v. Rodriguez-
Morales,” police officers stopped
the defendant’s vehicle for a traffic
violation and determined that nei-
ther the driver nor the passenger had
a valid driver’s license. The police
impounded the car and took it back
to the police station. At the police
station, the officers called for a drug
dog to sniff the exterior of the car.
The dog alerted to the presence of
contraband in the vehicle. The of-
ficers obtained a search warrant,
and, subsequently, found cocaine
hidden in the door panels of the
vehicle. After citing Place and
Jacobsen, the court concluded that:

We hold that the canine sniff

of the exterior of a vehicle

which is legitimately within
the custody of the police is not

a search within the meaning of

the fourth amendment; and

that subjecting the exterior of
such a motor vehicle to the
olfactory genius of a drug
detection dog does not infringe
upon the vehicle owner’s
fourth amendment rights.?*

If the police already do not
have legitimate custody of the ve-
hicle at the time of the dog sniff, the
location of the car is important. If
the car is parked in a public place,
some courts have found that a dog
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sniff is a search requiring reason-
able suspicion that the car contain
contraband, while others have held
that such a dog sniff is not a
search.” For example, in the U.S.
Court of Appeals for the Fifth
Circuit’s decision of United States
v. Ludwig,*® an agent walked a
trained narcotics detection dog
through a motel parking lot to see if
the dog would alert to any of the
cars. The agent had obtained per-
mission from the motel owner to
walk the dog through the parking lot
for this purpose. The dog alerted to
the defendant’s car. The agent

Most courts
addressing cases
involving a dog sniff
of the exterior of a
warehouse or garage
from a public location
have found that it is
not a search.

searched the car and found mari-
juana inside. The Ludwig court
found that the defendant failed to
prove that either he or the motel
owners had a reasonable expecta-
tion of privacy in the parking lot.
The court held that “even such
random and suspicionless dog
sniffs are not searches subject to the
Fourth Amendment.”?” Signifi-
cantly, however, the court also
stated:

Of course, the government
agent may not unlawfully enter

an area in order to conduct
such a dog sniff. The physical
entry itself may intrude on

a legitimate expectation of
privacy. This requires separate
analysis, however, and we
have explained above that the
agents’ entry into the parking
lot and Ludwig’s parking
space did not intrude on a
legitimate expectation of
privacy and therefore was

not a search under the

Fourth Amendment.

Buses

Again, assuming that a package
or a piece of luggage has been law-
fully detained, the use of a dog to
sniff it will not be viewed as a
search. In the case of United States
v. Gant,” after all of the passengers
exited, officers boarded the bus and
moved all of the bags from the over-
head racks to the seats below.** The
officers brought a dog on the bus to
sniff the bags for contraband. The
dog alerted to two bags. The offi-
cers returned the bags to the over-
head racks. After the passengers re-
turned to the bus the officers asked
who owned the two bags on which
the dog had alerted. One of the pas-
sengers claimed one of the bags, but
disclaimed ownership of the other.
No other passenger claimed the sec-
ond bag. The officers took the un-
claimed bag off of the bus, opened it
as abandoned property, and found
cocaine inside. The officers
reboarded the bus and obtained con-
sent from the passenger to open the
other bag. Inside that bag an officer
found a box of laundry detergent
that contained cocaine. The U.S.
Court of Appeals for the Sixth




Circuit held that the use of a trained
dog to sniff the bags did not consti-
tute a search or seizure in violation
of the Fourth Amendment.?!

Trains

Reported cases involving offi-
cers using dogs on trains include
using dogs in baggage or sleeper
cars. Most courts that have consid-
ered the issue found that the use of a
dog in a public corridor of a sleeper
car to sniff the area outside of a
roomette does not constitute a
search.’? For example, in United
States v. Colyer,” an Amtrak drug
enforcement unit investigator moni-
toring computerized reservations
reported his suspicions to law en-
forcement in Washington, D.C. re-
garding a particular passenger’s
ticket purchase . When the train ar-
rived in Washington for a regularly
scheduled stop, officers boarded it
with a dog. The dog alerted to the
roomette occupied by the passenger
who had made the suspicious ticket
purchase. The passenger consented
to a luggage search and the officers
found cocaine. The court addressed
the question of whether the use of
the dog intruded upon the
passenger’s legitimate expectation
of privacy. Citing Place and
Jacobsen, the court stated that:
“[t]he Supreme Court has indicated
on at least two occasions that the
ability of an investigative technique
to reveal only items in which
the subject has no legitimate
expectation of privacy—and no
other arguably private fact—bears
heavily on whether the procedure
has effected a search.”* In holding
that the use of the dog did not con-
stitute a search, the court stated:

[i]n sum because Max’s sniff
“d[id]not expose noncontra-
band items that otherwise
would remain hidden from
view,” and was not conducted
in a manner or location that
subjected appellant “to the
embarrassment and inconve-
nience entailed in less dis-
criminate and more intrusive
investigative methods,” Place,
462 U.S. at 707, 103 S. Ct. at
2644, we conclude that the
Place-enunciated rule governs,
and, thus, no search occurred.®

Motel Rooms

In the only published federal
case to address the issue of the use
of a canine to sniff a motel room
door, officers in United States v.
Roby*® approached Roby in the
Little Rock, Arkansas, airport after
learning that he had traveled on a
one-way overnight cash ticket from
Los Angeles, California. Roby re-
fused to consent to a search of his
briefcase and proceeded to his ho-
tel. The officers followed Roby to
his hotel and later used a trained

dog to sniff the door of his room
from the corridor. The dog alerted
positively to the presence of contra-
band in the room. The officers even-
tually obtained a search warrant for
the briefcase and found 10 kilo-
grams of cocaine inside. The U.S.
Court of Appeals for the Eighth Cir-
cuit held that the dog sniff outside
of the motel room door did not con-
stitute a search. The court stated
that a person’s reasonable expecta-
tion of privacy varies according to
the context of the area searched, and
that:

Mr. Roby had an expectation
of privacy in his Hampton Inn
hotel room. But because the
corridor outside that room is
traversed by many people, his
reasonable privacy expectation
does not extend so far. Neither
those who stroll the corridor
nor a sniff dog needs a warrant
for such a trip. As a result,

we hold that a trained dog’s
detection of odor in a common
corridor does not contravene
the Fourth Amendment.?’

Apartments/Homes

In United States v. Thomas,®
officers used a dog to sniff the door
of an apartment. The dog alerted to
the presence of contraband in the
apartment and a subsequent search
yielded contraband. The U.S. Court
of Appeals for the Second Circuit
held that the use of the dog to sniff
the door constituted a Fourth
Amendment search. The court
acknowledged that using dogs to
sniff luggage at airports did not con-
stitute a search. After indicating
that the question to consider is
whether the use of the dog intrudes
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on a legitimate expectation of pri-
vacy, the court stated that:

A practice that is not intrusive
in a public airport may be
intrusive when employed at

a person’s home. Although
using a dog sniff for narcotics
may be discriminating and
unoffensive relative to other
detection methods, and will
disclose only the presence or
absence of narcotics, see
United States v. Place, 103 S.
Ct. at 2644, it remains a way
of detecting the contents of a
private, enclosed space. With a
trained dog police may obtain
information about what is
inside a dwelling that they
could not derive from the use
of their own senses. Conse-
quently, the officers’ use of a
dog is not a mere improvement
of their sense of smell, as
ordinary eyeglasses improve
vision, but is a significant
enhancement accomplished
by a different, and far superior,
sensory instrument.... Because
of defendant Wheelings’
heightened expectation of
privacy inside his dwelling,
the canine sniff at this door
constituted a search.*

Notably, the Thomas decision
has been expressly rejected by the
U.S. Court of Appeals for the Ninth
Circuit and criticized by other
courts.*’ In the only other published
Federal case involving the use of a
dog to sniff the exterior of a house,
the district court in United States v.
Tarazon-Silva*' determined that the
use of a dog in that case did not
constitute a search. In Tarazon-
Silva, officers used a trained dog to
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sniff at the base of a house near a
dryer vent. The court noted that the
U.S. Court of Appeals for the Fifth
Circuit has stated that a dog sniff is
not a search and that “if a police
officer, positioned in a place where
he has a right to be, recognizes the
odor of, for example, marijuana, no
search has occurred.”? The officer
and the dog in Tarazon-Silva were
in a location near the house acces-
sible to neighbors, repair, and sales
people that was an extension of the
driveway and not included within
an enclosure surrounding the home.
The court found that the sniff did
not constitute a search because the
officer and dog were in an area
where they had a lawful right to be
at the time of the alert.

...using dogs to

sniff luggage at

airports did not
constitute a

search.

DOG SNIFFS OF PEOPLE

There are few reported cases
addressing the use of narcotics de-
tection dogs on people.* While the
Supreme Court has never addressed
the issue of whether a dog sniff of a
person constitutes a search, one
Justice has stated that: “I have ex-
pressed the view that dog sniffs of
people constitute searches.”* Cases

addressing the use of narcotics dogs
to sniff school children and detect

drugs have generally held that the
use of such dogs is an unconstitu-
tional search, although one court
found such a sniff was not a
search.* Courts holding the dog
sniffs unconstitutional drew a dis-
tinction between sniffs of objects or
places and persons, noting that “the
fourth amendment ‘protects people,
not places.””

CONCLUSION

As the use of dogs by law en-
forcement has increased, so too has
the amount of case law addressing
the Fourth Amendment implica-
tions of dog sniffs. One judge has
stated that:

[i]t would seem apparent that
Place and Jacobsen stand for
the proposition that a canine
sniff capable of detecting only
the presence or absence of a
contraband item is not a search
within the meaning of the
Fourth Amendment.... | agree
that Place and Jacobsen
compel the conclusion that a
canine sniff of an inanimate
object is not a search under the
Fourth Amendment, regardless
of the object or area sniffed.?’

Despite the fact that Place and
Jacobsen can be read in the manner
stated by this judge, until the Su-
preme Court clarifies the law re-
garding dog sniffs of persons,
items, or locations other than lug-
gage located in a public place, or
with the exterior of vehicles as
mentioned in the Edmond decision,
the circumstances under which an
officer uses a dog to sniff for contra-
band will continue to impact
whether the dog sniff will be con-
sidered a search.




The following insights can,
however, be drawn from a review of
the existing case law. The Supreme
Court has decided that the dog sniff
of lawfully detained luggage in a
public place does not constitute a
search, nor apparently does the dog
sniff of the exterior of a legitimately
detained vehicle. Whether a dog
sniff of the exterior of a car consti-
tutes a search will depend on a num-
ber of factors such as whether law
enforcement officers have lawful
custody of the car or where the car
is located at the time of the sniff.
Some courts have held that reason-
able suspicion is required to have a
dog sniff a vehicle.

A dog sniff of luggage en-
trusted to the care of a third-party
common carrier and packages sent
through the mail package services
and common carriers, in most cir-
cumstances, are not searches. Dog
sniffs outside of warchouses and
garages conducted where the law
enforcement officer has a right to be
have generally been held not to be a
search. Similarly, with respect to
dog sniffs from the outside of train
roomettes and apartments, and by
association motel rooms and
homes, some courts have held that
such sniffs are not searches, while
others conclude that the sniff is a
search that requires a reasonable
suspicion or even probable cause to
believe contraband is at the location
prior to the sniff. Finally, while the
Supreme Court has never directly
addressed the issue, an examination
of lower court case law indicates
that a dog sniff of a person is gener-
ally considered a search. Because
courts are divided over when a dog
sniff constitutes a search, and

because state courts may find dog
sniffs are searches under their own
state constitutions,* officers should
consult with their legal advisors be-
fore using a dog to sniff items, loca-
tions, or persons for the presence of
contraband. +
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